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Corrections  to  Casebook 


The  last  paragraph  before  B.(K.G.)  on  p.  219  should  read  as  follows: 

It  is  not  uncommon  for  a  witness  s  testimony  to  differ  from  an  earlier  statement  that  he  or 
she  made.  The  traditional  rule  was  that  the  prior  inconsistent  statement  was  admissible  not  for 
its  truth,  but  only  to  undermine  the  witness  s  credibility,  on  the  ground  that  the  former  purpose 
was  hearsay  and  the  latter  purpose  was  non-hearsay. 

The  last  paragraph  of  section  B  on  p.  367  should  read  as  follows: 

Traditionally,  the  prior  inconsistent  statement  of  a  witness  was  not  admissible  for  its 
truth,  unless  the  witness  adopted  it. 

The  citation  for  R.  v.  Wells  on  p.  589  should  read:  127  C.C.C.  (3d)  500. 
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Additional  Hearsay  Problems 


Please  insert  at  p.  150: 

Problem  10 

“The  accused  was  charged  with  trafficking  in  marijuana.  A  police  officer  observed 
the  accused  give  a  woman  a  small  package  in  exchange  for  money.  The  officer  stopped 
the  woman  and  told  her  that  he  had  just  seen  her  buy  marijuana.  She  opened  her  purse 
and  gave  him  a  baggie,  which  was  later  proved  to  contain  about  a  gram  of  marijuana. 
The  conversation  between  the  officer  and  the  woman  was  not  put  in  evidence,  and  she 
was  not  called  as  a  witness.”  R.  v.  MacKinnon  (2002),  165  C.C.C.  (3d)  73  (B.C.C.A.), 
headnote  Was  the  officer’s  evidence  of  the  woman’s  conduct  hearsay? 

Problem  11 

The  accused  and  another  were  charged  with  robbery  and  attempted  murder. 
Identity  was  in  issue.  The  getaway  car  had  been  purchased  for  $400  cash  two  days 
before  the  robbery.  The  couple  who  sold  the  car  were  called  as  Crown  witnesses. 
They  were  unable  to  identify  the  purchaser.  However,  they  testified  that  the  purchaser 
“told  them  that  he  worked  in  chain  link  fencing”,  that  he  had  “big  dogs”,  and  that  “his  dog 
was  going  to  have  pups.”  It  was  subsequently  established  in  evidence  that  “the 
accused,  Evans,  had  a  large  dog  and  that  it  was  going  to  have  pups  and  that  Evans  had 
been  employed  as  a  chain  link  fencer."  Was  the  sellers’  evidence  of  the  purchaser’s 
statements  hearsay?  See  R.  v.  Evans  (1993),  85  C.C.C.  (3d)  97  (S.C.C.). 
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Please  insert  the  following  excerpt  on  p.  270  after  the  questions  on  Starr. 

Note  on  R.  v.  Mapara 

In  R.  v.  Mapara,  2005  SCC  23,  the  Supreme  Court  rejected  the  accused’s 
argument  that  the  co-conspirators’  exception  to  the  rule  against  hearsay  should  be 
reviewed  in  light  of  the  principled  approach.  We  will  not  examine  the  details  of  the  co- 
conspirators'  exception  in  this  course;  however,  the  court  clarified  the  relationship 
between  the  principled  approach  and  the  traditional  exceptions  as  follows  (per 
McLachlin  C.J.C.,  Bastarache,  Binnie,  Abella  and  Charron  JJ.  concurring): 

[15]  The  principled  approach  to  the  admission  of  hearsay  evidence  which  has  emerged 
in  this  Court  over  the  past  two  decades  attempts  to  introduce  a  measure  of  flexibility  into  the 
hearsay  rule  to  avoid  these  negative  outcomes.  Based  on  the  Starr  decision,  the  following 
framework  emerges  for  considering  the  admissibility  of  hearsay  evidence: 

a.  Hearsay  evidence  is  presumptively  inadmissible  unless  it  falls  under  an  exception  to 
the  hearsay  rule.  The  traditional  exceptions  to  the  hearsay  rule  remain  presumptively 
in  place. 

b.  A  hearsay  exception  can  be  challenged  to  determine  whether  it  is  supported  by 
indicia  of  necessity  and  reliability,  required  by  the  principled  approach.  The 
exception  can  be  modified  as  necessary  to  bring  it  into  compliance. 

c.  In  rare  cases  ,  evidence  falling  within  an  existing  exception  may  be  excluded 
because  the  indicia  of  necessity  and  reliability  are  lacking  in  the  particular 
circumstances  of  the  case. 

d.  If  hearsay  evidence  does  not  fall  under  a  hearsay  exception,  it  may  still  be  admitted 
if  indicia  of  reliability  and  necessity  are  established  on  a  voir  dire. 


(See  generally  D.  M.  Paciocco  and  L.  Stuesser,  The  Law  of  Evidence  (3rd  ed.  2002), °0at  pp.  95- 
96.) 

[16]  Admissibility  of  evidence  is  determined  on  the  basis  of  threshold  reliability 
provided  by  circumstantial  indicators  of  reliability.  The  issue  of  ultimate  reliability  is  for  the 
trier  of  fact,  in  this  case  the  jury. 
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Instead  of  reading  Clarke  on  p.  341,  you  may  rely  on  the  following  summary: 

Note  on  Reputation  for  Veracity 

The  kind  of  evidence  that  is  at  issue  in  Chapter  6.1. B  in  the  material  is  evidence 
of  a  witness’s  reputation  for  truthfulness  or  veracity  in  his  or  her  community.  The 
purpose  of  this  handout  is  to  summarize  the  law  governing  admissibility  of  this 
evidence.  I  would  like  to  emphasize  again  that  this  kind  of  evidence  is  rarely  used;  I 
would  not  be  surprised  if  the  Supreme  Court  one  day  holds  that  it  is  altogether 
inadmissible  because  of  its  low  probative  value. 

During  its  case  in  chief,  a  party  may  not  lead  evidence  of  its  own  witnesses’  good 
reputation  for  truthfulness  (see  Clarke  at  paras.  20-22). 

But  the  accused  may  lead  reputation  evidence  of  his  own  good  character  ( Clarke 
at  para.  21;  see  also  Chapter  7).  These  witnesses  should  not  be  asked  whether  they 
would  believe  the  accused  under  oath  ( Clarke  at  para.  24).  When  this  kind  of  evidence 
is  led,  the  trier  of  fact  may  use  it  to  support  the  accused’s  credibility,  as  well  as  to 
support  the  accused's  claim  that  he  was  unlikely  to  have  committed  the  offence  by 
reason  of  his  character  (. R .  v.  Elmosri  (1985),  23  C.C.C.  (3d)  503  (Ont.C.A.)). 

A  party  may  lead  evidence  of  the  bad  reputation  for  truthfulness  of  the  other 
party's  witnesses  (R.  v.  Gonzague  (1983),  4  C.C.C.  (3d)  505  (Ont.C.A.),  cited  in  Clarke 
at  para.  2  and  elsewhere). 

Once  the  credibility  of  a  party’s  witness  has  been  impeached  by  evidence  of  that 
witness’s  bad  reputation  for  truthfulness,  the  party  may  respond  with  evidence  of  that 
witness’s  good  reputation  for  truthfulness  ( Clarke  at  para.  22). 

The  questions  that  the  reputation  witnesses  may  be  asked  are  thoroughly 
canvassed  in  Clarke.  In  addition,  there  is  authority  suggesting  that  the  reputation 
witnesses  may  be  asked  about  the  basis  of  their  knowledge  of  the  witness’s  reputation, 
though  it  is  unclear  whether  this  can  be  done  in  chief  (as  seems  to  have  occurred  in  R. 
v.  Taylor  { 1986),  31  C.C.C.  (3d)  1  (Ont.C.A.))  or  only  in  cross-examination  by  the  other 
party  (as  the  trial  judge  in  Clarke  held:  see  para.  13). 
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Please  read  the  following  material  at  the  beginning  of  Chapter  6.I.C  on  p.  350: 

Note  on  Prior  Consistent  Statements 

In  R.  v.  Jones  (1988),  44  C.C.C.  (3d)  248  at  255-6  (Ont.  C.A.),  Goodman  J.A. 

said: 


It  is  a  general  rule  at  common  law  that  a  witness  may  not  be  called  to  prove  that  another 
witness  has  previously  made  a  statement  asserting  certain  facts  in  order  to  prove  the  truth  of 
those  assertions.  That  would  offend  the  rule  against  hearsay.  Nor  can  a  witness  be  called  to  prove 
that  another  witness  has  made  a  prior  statement  consistent  with  the  evidence  which  such  other 
witness  gives  at  trial.  Such  a  prior  statement  falls  within  the  category  of  self-serving  evidence, 
which  is  easily  fabricated  and  generally  speaking  is  excluded  on  this  basis  or  on  the  basis  of  the 
rule  against  self-corroboration.  Evidence  of  a  prior  consistent  statement  made  by  a  witness  is 
generally  speaking  not  admissible  as  evidence  of  the  consistency  of  such  witness. 

The  common  law  rule  that  consistent  statements  are  not  admissible  was  subject  to  certain 
exceptions.  Those  exceptions  may  be  found  under  the  following  categories: 

(1)  where  recent  fabrication  is  alleged; 

(2)  where  the  previous  consistent  statement  is  admitted  as  part  of  the  res  gestae  or  part  of  the 
narrative; 

(3)  recent  complaints  in  sexual  cases; 

(4)  statements  on  arrest; 

(5)  statement  made  on  recovery  of  incriminatory  articles; 

(6)  statements  made  with  respect  to  previous  identification  of  an  accused. 

(See  Cross  on  Evidence ,  6th  ed.  (1985),  c.  VIII,  s.  2  C.,  pp.  256-69.)  Assuming,  without 
deciding,  that  in  the  present  case  the  prior  statement  made  by  the  complainant  was  a  recent 
complaint  in  a  sexual  case  within  the  meaning  of  that  term  as  laid  down  by  the  authorities,  it  is 
clear  that  it  no  longer  qualifies  as  an  exception  to  the  general  rule,  having  regard  to  the 
provisions  of  s.  246.5  [now  s.  275].  To  be  admissible  it  must  qualify  as  an  exception  under 
categories  (1),  (2),  (4),  (5)  or  (6)  set  forth  above. 

After  reading  the  material  in  this  section  of  the  casebook,  please  consider  whether 
Goodman  J.A.  was  correct  to  identify  these  five  exceptions. 
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Please  replace  the  material  on  pp.  519-40  with  the  following  case: 

R.  v.  Handy 

McLachlin  C.J.C.  and  L  Heureux-Dub  ,  Gonthier,  Iacobucci,  Major,  Nastarache,  Binnie, 

Arbour,  and  LeBel  JJ.  21  June  2002. 

164  C.C.C.  (3d)  481  (S.C.C.) 

The  judgment  of  the  court  was  delivered  by  Binnie  J.: 

r°°°°The  principal  issues  in  this  case  are  (i)  the  test  for  the  admissibility  of  discreditable 
similar  fact  evidence  where  the  credibility  of  the  complainant  (as  distinguished  from  the 
identification  of  the  accused)  is  the  issue,  and  (ii)  the  impact  of  potential  collusion  on  the 
admissibility  of  such  evidence. 

2°°°°0The  respondent  was  charged  with  sexual  assault  causing  bodily  harm.  The 
complainant,  a  casual  acquaintance,  says  that  consensual  vaginal  sex  following  a  drinking 
session  at  a  bar  turned  into  hurtful  non-consensual  vaginal  and  subsequently  anal  sex 
accompanied  by  physical  abuse.  At  the  respondent  s  trial,  the  Crown  sought  to  introduce  the 
evidence  of  his  ex-wife  about  seven  allegedly  similar  fact  incidents  (or  similar  acts  )  that 
occurred  during  their  seven-year,  abusive  and  sometimes  violent  cohabitation  (interrupted  by  his 
incarceration  for  unrelated  sexual  assaults)  which  produced  three  children.  The  trial  judge 
admitted  the  evidence  and  the  jury  convicted  the  respondent  of  the  lesser  offence  of  sexual 
assault. 

3°°°°°The  respondent  says  that  the  jury  ought  not  to  have  considered  evidence  of  alleged 
misconduct  which  was  outside  the  subject  matter  of  the  charge  in  the  indictment,  and  that 
evidence  of  his  allegedly  brutal  disposition,  or  alleged  propensity  for  hurtful  sex,  was  highly 
prejudicial  to  a  fair  trial.  Moreover,  he  says,  the  similar  facts  are  not  similar  and  in  any  event 
the  complainant  and  his  ex-wife  colluded.  The  Ontario  Court  of  Appeal  ruled  that  the  similar  fact 
evidence  was  wrongly  admitted  and  ordered  a  new  trial:  (2000),  48  O.R.  (3d)  257.  1  agree  and 
would  dismiss  the  appeal. 

I.  FACTS 

4°°°°°The  complainant  s  evidence  was  that  on  the  evening  of  December  6,  1996,  she  went 
out  drinking  with  some  friends.  The  respondent,  whom  she  had  met  six  months  earlier,  was  also 
at  the  bar.  The  two  spent  the  evening  drinking  and  flirting  with  one  another.  After  leaving  the 
bar,  they  went  to  the  home  of  one  of  the  complainant  s  friends  to  smoke  marijuana.  The 
respondent  and  the  complainant  left  the  house  together  and  drove  to  a  nearby  motel  intending  to 
have  sex.  In  the  course  of  vaginal  intercourse,  she  became  upset  because  the  respondent  was 
hurting  her,  forcing  himself  into  her.  She  told  him  that  it  was  painful  but  he  continued.  He  then 
brusquely  switched  to  anal  intercourse.  She  said,  Stop  that,  it  hurts  .  She  tried  to  get  him  off  her 
or  to  make  him  stop  but  he  would  not.  She  slapped  his  face.  She  says  he  hit  her  on  the  chest,  he 
grabbed  her  arms,  squeezed  her  stomach  and  choked  her,  and  he  punched  her.  She  says  she  was 
pleading  and  crying.  She  had  consented  to  vaginal  sex  but  she  did  not  consent  to  and  did  not 
want  anal  sex.  After  the  incident,  she  told  the  respondent  that  he  had  made  her  bleed.  He 
allegedly  responded  to  her  by  saying.  What  the  hell  am  I  doing  here?  Why  does  this  kee[p] 
happening  to  me? 
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Please  read  after  Stillman  on  p.  772: 

Note  on  Feeney 

In  R.  v.  Feeney  (1997),  115  C.C.C.  (3d)  129,  Sopinka  J.  (La  Forest,  Cory, 
lacobucci,  and  Major  JJ.  concurring)  said: 

[63]  the  first  step  in  the  trial  fairness  analysis  is  to  consider  whether  the  particular 
evidence  is  conscriptive  or  non-conscriptive.  In  defining  non-conscriptive  evidence,  Cory  J. 
stated  at  para.  75  [of  Stillman ]: 

If  the  accused  was  not  compelled  to  participate  in  the  creation  or  discovery  of  the  evidence  (i.e., 
the  evidence  existed  independently  of  the  Charter  breach  in  a  form  useable  by  the  state),  the  evidence  will 
be  classified  as  non-conscriptive. 

In  defining  conscriptive  evidence,  Cory  J.  stated  at  para.  80: 

Evidence  will  be  conscriptive  when  an  accused,  in  violation  of  his  Charter  rights,  is  compelled  to 
incriminate  himself  at  the  behest  of  the  state  by  means  of  a  statement,  the  use  of  the  body  or  the  production 
of  bodily  samples. 


[67]  Stillman ,  following  on  earlier  cases  such  as  R.  v.  Burlingham,  [1995]  2  S.C.R. 

206,  confirmed  that  evidence  may  be  considered  conscriptive  if  it  was  found  as  the  result  of 
other  conscriptive  evidence,  typically  a  statement.  A  characterization  of  such  evidence  as 
conscriptive,  derivative  evidence  is  appropriate  where  the  initial  conscriptive  evidence  is  a 
necessary’  cause  of  the  obtention  of  the  derivative  evidence. 

[69]  It  is  important  to  note  the  distinction  between  the  test  for  characterizing  evidence 
as  conscriptive,  derivative  evidence  and  the  test  for  determining  whether  conscriptive  evidence  is 
discoverable.  Discoverability  is  concerned  with  whether  a  Charter  breach  was  necessary  to  the 
discovery  of  and  obtaining  conscriptive  evidence.  If  the  conscriptive  evidence  would  have  been 
obtained  even  if  the  Charter  had  not  been  breached,  the  evidence  is  discoverable  and  its 
admission,  despite  the  conscription  of  the  accused,  would  not  affect  trial  fairness.  In  determining 
discoverability,  therefore,  the  alternative  means  to  obtain  the  evidence  must  comply  with  the 
Charter. 

[70]  The  derivative  evidence  inquiry,  on  the  other  hand,  is  directed  at  determining 
whether  a  piece  of  evidence  should  be  viewed  as  having  a  conscriptive  nature  because  of  its 
intimate  relationship  with  other  conscriptive  evidence.  Evidence  is  derivative  if  it  would  not 
have  been  obtained  but  for  the  conscriptive  evidence.  In  analyzing  this  question,  it  is  not 
relevant  whether  the  means  by  which  the  evidence  would  have  been  discovered  in  the  absence  of 
conscription  were  constitutional.  The  inquiry  is  directed  at  whether  evidence  should  be  treated 
as  a  product  of  the  accused  s  mind  or  body  for  the  purposes  of  s.  24(2),  which  purpose  does  not 
depend  on  the  constitutionality  of  the  alternative  means  of  discovery. 
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prove  the  truth  of  its  contents.  As  an  example,  he  commented  on  how  the  taped  conversation  was 
not  in  evidence  at  all.  If  the  appellant  s  present  story  differed  from  what  was  said  there,  though, 
the  jury  could  take  note  of  this  contradiction  so  as  to  gauge  the  appellant  s  credibility.  This  very 
simple  explanation  from  the  trial  judge  was,  in  my  view,  satisfactory. 

D.  Appellant  s  Knowledge  of  the  Charter  and  the  CEA 

[153]  Before  concluding  these  reasons,  I  feel  it  necessary  to  comment  on  some  of 
Crown  counsel  s  questions  respecting  the  appellant  s  understanding  of  the  law,  and  his  rights 
under  both  the  Charter  and  the  CEA.  For  the  reasons  set  out  in  R.  v.  Jabarianha,  2001  SCC  75, 
59  C.C.C.  (3d)  1,  206  D.L.R.  (4th)  87,  these  questions  were  not  appropriate.  I  am,  however,  of 
the  opinion  that  the  presence  of  such  questions  did  not  have  any  real  effect  on  the  outcome  of  the 
appellant  s  trial.  These  questions  formed  only  a  small  part  of  the  Crown  s  cross-examination. 
Given  the  strong  evidence  contained  in  the  police  statements,  and  given  the  incessant  and 
legitimate  attack  on  the  appellant  s  credibility,  a  few  questions  pertaining  to  his  knowledge  of 
the  Charter  and  the  CEA  are  not  noticeably  prejudicial.  As  in  Jabarianha,  I  would  dismiss  the 
appeal  by  applying  the  curative  provision  found  in  s.  686(1  )(b)(iii)  of  the  Criminal  Code,  R.S.C. 
1985,  c.  C-46. 


Questions  on  No  l 

1.  Does  Arbour  J.’s  reasoning  in  Noel  affect  the  authority  of  Kuldip  in  any 
way?  In  particular,  would  the  cross-examination  in  Kuldip  still  be  proper  after  Noel ? 

2.  The  two  accused,  Henry  and  Riley,  were  charged  with  murder.  They 
broke  into  a  home  where  marijuana  was  being  grown,  intending  to  rob  it,  and  found  the 
victim  inside  the  house.  In  the  course  of  the  robbery,  the  victim  was  tied  to  a  chair  and 
his  head  was  covered  with  duct  tape.  He  suffocated  as  a  result  of  this  confinement. 
There  was  no  doubt  that  both  accused  were,  at  a  minimum,  guilty  of  manslaughter.  At 
their  first  trial,  both  accused  testified  in  support  of  a  defence  of  intoxication.  The  jury 
evidently  rejected  that  defence,  because  both  accused  were  convicted  of  second 
degree  murder.  The  Court  of  Appeal  ordered  a  new  trial.  At  the  second  trial,  both 
accused  again  testified,  but  their  evidence  was  significantly  different  from  their  evidence 
at  the  first  trial.  Henry  continued  to  advance  a  defence  of  intoxication,  but  now  said  that 
he  had  been  so  extremely  intoxicated  that  he  could  barely  remember  what  had 
happened  in  the  house.  Riley  resiled  from  the  defence  of  intoxication,  and  testified  that 
he  had  been  only  minimally  involved  in  the  taping  of  the  victim’s  head.  In  light  of  Noel, 
should  the  Crown  be  permitted  to  cross-examine  the  accused  on  their  testimony  from 
the  first  trial?  See  R.  v.  Henry  (2003),  179  C.C.C.  (3d)  307  (B.C.C.A.). 
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